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Abstract

This paper addresses the question of how to protaagees in a political context of
rising suspicion and increasing policy measuresediat controlling and countering
the presence of ‘illegal immigrants’. | will in genular look at the shifts that have
taken place in the understanding and framing ofdrusmuggling and how that has
affected the way refugees are perceived and tredigdan smuggling is by no
means a new phenomenon; there have always beele peup for all sorts of reasons
were not in the position to travel via ordinary tes1 However, it is only fairly
recently that human smuggling has undergone a psamfecriminalization. Since the
beginning of the 1990s human smuggling enteregémal code of different
European countries. In the year 2000 a Protocahagthe Smuggling of Migrants by
Land, Air and Sea came into being. This Protocda part of the UN Convention
against Transnational Organised Crime what markedbéginning of framing human
smuggling as a ‘global criminal business’ whereéhaghounts of profits are made.
Despite the fact that the majority of refugeessameiggled into Europe and this
situation is acknowledged in article 31 of the 1@&neva Convention, refugees who
enter countries with the help from smugglers angadays often perceived a 'threat’
and complicit in a crime. In this paper | arguet thtate’s current static and criminal
view of what human smuggling is may easily leathtoviolation of article 31 of the
Geneva Convention. Moreover this particular segleims has huge effects for how

states (and the public) nowadays perceive asylakess and refugees.



Introduction: Human smugglers: from heroes to mafiatypes

Human smuggling is often presented as a ‘new’ ctimaé started to appear in an age
of globalization and is linked to an increasing d@wohfor migration in poorer parts of
the world. Smugglers are as a result often accimdatinging in ‘unwanted’

migrants and human smuggling referred to as thek ‘side’ or the ‘underbelly’ of
globalization. In this paper | show that human sgiing has always existed but has
undergone a process of criminalization. | also artipat it is important to take the link
between restrictive migration laws and human smuogghto consideration. It is not
smugglers per se who convince people to migraig réther the lack of legal
migration opportunities that leave migrants no ottifeice than to travel in this way.
Moreover, very little is known on the exact scaléoman smuggling. Numbers in
this field are estimations and it is importantéalize that the number of immigrants
wanting and waiting in the developed world to caméhe West is often overstated.
Although some migrants do move because of the vgouldequal opportunities it is
more often development as opposed to underdevelupimg causes migration
(Massey et al. 1998, Castles and Miller 1998).

As said before human smuggling is nothing really.neuring the Second World
War many Jews were helped to escape the Nazi rggimegfor example Fittko 2000).
And during the Cold War many refugees were smuggtedss the Iron Curtain.
These smugglers were often considered heroes befingees as well as by the
general public. Today these smugglers are evebregésl in Hollywood movies like
Schindler’s list, because they helped refugeespescaminal regimes. The emphasis
today no longer is on the criminagimessmugglers helped people to escape from,
but rather on theriminalsthemselves who break the law and sneak across well
protected borders. Immigration processes have becoane fragmented since the
beginning of the nineties than they were duringriiatively transparent guest worker
and colonial migration era (Bocker et al. 1998, li&xker 1994). The numbers of
‘spontaneous’ asylum applications (those who ateerplicitly invited by a
government, but make an appeal to internationatige once they arrive) started to
increase and many asylum seekers today are arfangcountries with which no
links existed before. This unpredictability is ciagsdifficulties for the ‘management’
of migration. ‘Disruptive movements of people’ (Gha2000: 221) created a new

suspicion with which migration was handled witHLl®90s and 2000s. The fact that



large numbers of these ‘spontaneous’ asylum se&kaxes brought to Europe by
smugglers who were assumed to be linked up withrosgd crime hit right at the

heart of national sovereignty.

In the media it is foremost the large scale smuggtiperations with dramatic end
results that, for obvious reasons, are given aflattention. In Europe it was clearly
the Dover case that brought human smuggling orggdtitical agenda and started to
link human smuggling to organised crime (van Lie@@d4). On one of the hottest
days of the summer of 2000 (June 18) customs afsi@f the British port town

Dover detected the dead bodies of fifty-eight Ce@eationals in the back of a lorry.
The Chinese migrants, except for two survivors, $i#tbcated in a sealed container
filled with tomatoes. At the top of the hierarchiytlois smuggling organisation sat a
Chinese lady called Sister P. who is believed telsanmuggled more than 200.000
men and women into the EU (The Observer, 6 Juh8R08ccording to the police it
was a combination of violence and intimidation wimatde Sister P. sweep all her
rivals aside and made her corner the people-smmgygiarket between Holland and
Britain soon after arriving in Rotterdam in 1997st8r P's earnings are unknown but
estimates suggest that she earned at least £16miiitbm her criminal activities (The
Observer, 6 July 2003). Stories like the Dover @adeur our imagination of who
human smugglers are and justify tough actions talgamnst them. Who would be
against ‘fighting’ merciless criminals who chargesbitant prices and who do not
care about their clients? The UN Protocol on HuiBarnuggling that came into force
in 2000 is linked to the UN Convention against Braational Organised Crime what
is indicative of the new direction that is chosemuhderstand human smuggling.

Many smuggling operations however run relativelysthly and are more similar to
what has been called in the literature a ‘packaggration service out of a sending
region (Kyle & Dale, 2001), a ‘transnational seeAaadustry’ (Bilger et al., 2006) or
‘service-type of smuggling’ (van Liempt & Doomernk006). These types of
smuggling operations are the result of an agreeimetmtieen migrants and smugglers
and do usually not end up on the covers of newspdnpé are the result of a wider
perspective on human smuggling that includes sneugighs well as smuggled

migrants’ perspectives and is empirically grounded.



In this paper | will first of all describe the pexs of criminalization that has taken
place with regard to human smuggling in the ldttén years. Then | will point out
some of the gaps between state’s perspective oamgmuggling and migrants’

lived experiences. And lastly | will look into tip@ssible effects of framing human
smuggling as organised crime for migrants involvedill argue that it is important

to keep paying attention to article 31 of the Gen€envention: no penalties should
be put on refugees’ unlawful entrees even thoughgbems an outcry in the desert in
the current political climate. Sciortino alreadyimged out in 2003 that illegal
migration is considered state’s number one ‘probl&uiortino 2003), nothing has

really changed since he wrote that.

The criminalization of human smuggling in law

The shift that has taken place in how human smnggs framed is not only a matter
of shifts in discourse and public opinion it isaésshift in law. Human smuggling
became part of many European countries’ penal sysédter a provision in the
Schengen Agreement harmonised smuggling penatttes &uropean level in 1983

In the Netherlands human smuggling entered thel pexia in December 1993.

Article 197a states:

A person who, for motives of pecuniary gain, assistother person in gaining
entry to the Netherlands or in remaining in thehgeiands or in gaining entry
to or in remaining in any state whose obligatiois tio exercise border control
also on behalf of the Netherlands, or who, for negiof pecuniary gain,
supplies that person with the opportunity, meansformation for that
purpose, where he knows or has serious reasorspesiithat that person’s
gaining entry or remaining is unlawful, is liabted term of imprisonment of

no more than four years or a fine of the fifth gatey.

In 1996 the minimum penalty for human smuggling waased from one to four
years. For an act that is committed by someoneprofessional capacity the

maximum penalty has been raised to six years ofisopment and/or dismissal from

! Before smuggling entered the penal code smugglers often convicted under fraud related articles.



office. If someone makes a profession of smugghingoes it in some organised way
the maximum penalty is doubled to eight years girisonment. In the year 2000,
immediately after the Dover case, the French Peasig of the European Council
quickly drew up a legislative proposal for a ‘Framoek Decision on Strengthening
the Penal Framework for Preventing the Facilitabbtunauthorized Entry and
Residence’. Penalties for illegal entry have insegbtremendously in the 1990s, not
only in Europe but also in the United States (Cluseet al. 1994). Increasing
punishment widens up the possibilities for the gmto detect smugglers. However it
also increases the risk that people who help qiteeple out of humanitarian reasons

are convicted for smuggling.

Regardless of the increasing punishments in pedtremains very difficult to prove
that a profit has been made on the act of smuggBnguggling is often a complicit
crime and migrants are rarely willing to testifyaagt their smugglers. It is often
difficult for the police to find witnesses readytastify against their smuggler (Slobbe
& Kuipers, 1999, Beyer et. al 2004: 118-123). Augusven found in the context of
trafficking that ‘rescue’ raids by police and NG@ften fail because arrested workers
refuse to denounce anyone (Augustin, 2005: 35).ré&ading of this behaviour by the
police is that it is a logic result of threat posgdsmugglers/traffickers and fear for
reprisals, but interviews with smuggled migrantsead that many of them see their
smuggler as someone who saved their lives by affjdrelp and as a person who in
the future may offer help to a friend or family meen in need. As such they don’t
really have anything to denounce. Smugglers ar@alm@ys considered criminals who
deserve to be punished. They may very well be asgreople who ‘rescued their
lives’, as ‘helpers’ or as a ‘necessary alternaiiva climate with many restrictions

on mobility (van Liempt, 2007).

Human smuggling for profit and for non-profit

When the increase of smuggling penalties was déscliat the European level it
became clear that European states internally hgddierent views on what
constitutes ‘humanitarian’ grounds for the smuggloi asylum seekers. The
definition of ‘help’ in the Council Directive didat specify doing so for ‘financial
gain’, meaning that anyone ‘helping’ migrants toss a border could fall under the

classification of human smuggling, regardless efrtmotivations. Not everybody



agreed with this and as a result a humanitariamselavas adopted that says that
member states shall not be obliged to impose sanhlfpes if they are not in keeping
with national legislation (ECRE, 2001). Member staay decide not to sanction
individuals acting for humanitarian reasons, thotigly may also decide to do so if
they wish. This EU decision made it easier forBhutch government to remove the
profit-making element from the smuggling definitidnitially, pecuniary gain was
included in the Dutch definition of smuggling inder to prevent those who help
people exit a country for humanitarian reasons ffalfimg within the definition of
human smuggling, but since 2005 the profit makiegnent is removed. With the
widening up of the smuggling definition and theds@n combating organised crime

less differentiation is nowadays made between mdiffetypes of smugglers.

However, the human smuggling market is a complesketdor highly differentiated
services such as guiding and/or transporting somaoross a land or sea border,
providing forged documents, offering shelter, brthofficials. As a result of this
heterogeneity of the market many different peopéeiavolved in the smuggling
‘industry’ (see also Bilger, et al. 2006, IcduyguT&ktas, 2002, van Liempt, 2004,
2007). Human smuggling can be organised in marigréiit ways depending on the
distance that must be covered and the structuralitons that constrain people from
moving in other ways. Contrary to what we might@stfrom the image of human
smuggling that is portrayed in the media most sith this field actually show that
there is little ‘organised crim&involved in human smuggling (Neske 2008,
Schloenhardt 2003, Soudijn 2006, Staring et al5208oudijn (2006) even shows
that in Chinese human smuggling, which is supptsdx the most violent of all
types of human smuggling, very few cases of higinganised structures are known
and little violence is used. What becomes clealldhese studies is that there is no

such thing as the prototypical smuggler.

Different types of illegality and what is sociallyacceptable
While terms such as ‘legal’ versus ‘illegal’ aresidaused to categorise people they

are in fact far from self-evident. Rather than es@nting a binary opposition the

2 Opinions are divided on the exact definition afganised crime’ but there is great consensus in the
literature that organized crime refers to a cormdpital enterprise pursuing profit or power through
provision of illegal goods and/or services, invalyisystematic use of force or threat of force. {eee
example Winslow and Zhang, 2007: 430)



categories refer to a wide variety of positionsnags can take up in the course of a
migration trajectory. When human smuggling is dssad the focus is clearly put on
the violation of the law at the moment of bordeyssing. This is what distinguishes
smuggling from trafficking. However it is analytibanot correct to only look at the
border crossing if we want to understand the ‘dlég’ of a migration process. First
of all ‘illegal’ migration comes in many shapes aizkes. Most academic typologies
of ‘illegal migration’ are framed around three mainiteria: entry, residence and
employment that can combine in many ways and p@dueny forms and degrees of
irregularity’ (Tapinos 2000: 18, van der Leun 2003: 19). Segofitdgality’ in itself

is not static. It is a dynamic process that diffi@rer space and through time.
Somebody may be legal at a certain point in timene country, but become illegal
just over one day, for example when a visa is @agesl or a regularisation program
is put in place. Also, what used to be legal maylbgal nowadays and what is
illegal in one country may be legal in another doyinAs such it is important to take
into consideration that the violation of the lawoat point does not necessarily mean
that people are not entitled to state protecticanather point.

Discussions about legal versus illegal would beriedfm a wider perspective that
goes beyond legal rules and includes normativenstiAbraham & Van Schendel
(2005) differentiate between the formally legd)légality and the socially
acceptable: (il)licitness. They argue that ceriiddigal practices may well be
considered acceptable. Knowledge of the contewtich decisions are made to
contact a smuggler is for example vital for a widederstanding of the phenomenon
of human smuggling. Some migrants come from coesifriom which it simply is
impossible to get travel documents, like for exaafpbm Somalia where no
passports were issued at the time most peoplelfledany countries from where
people need smugglers visas are hard to\ggimayer (2005) states that it is not
passports as such, but rather the visa restrictmpgsed on passport holders from
certain countries thatre one of the most important devices by whichomasitates
control entry into theiterritories.People from refugee producing countries almost

always need visa to enter the West. Moreover asgkeekers may need smugglers

® The term irregular migration is often used instetilegal migration because it is less normatve
refers to a wider range of border crossing that owour without standard authority (Jordan & Duvell,
2002).



because they are in a situation that does not ahem to make themselves public, let
alone go to an embassy and ask for a visa, betlaegare being looked for.
Empirical research with smuggled migrants also shthat even when migrants have
the legal right to migrate somewhere they may reeschuggler to gedut of their
country (van Liempt 2007: 101). Drawing on thislitgaassisting migrants across
border can be seen as a legitimate thing to ddhanthn smuggling a response to

humanitarian needs (see also Coutin, 1993, Mor@s@mosland, 2001).

Without underestimating the seriousness of theiplesthreat smugglers are posing

to states and to migrants as well it is importarihterrogate the meaning of ‘crime’.

Is it really criminal to help people cross bordetsen they don’t have the authority to
do so but still need protection? If we think beyatate-defined categories of who and
what is defined criminal or non-criminal, a diffatgicture emerges. Moreover the
term ‘illegal migrants’ itself has been criticizbgl many authors as well (for an
overview see Koser 2005). Migrants can never kgall themselves, only their
activities can be regarded as such. But the illega) entry and residence of migrants
are often associated with other illegal activitigandl, 2007). The underlying
assumption is that one illegal activity will leaxlthe other. This is not necessarily the

case, besides, not all illegal migrants are alwansuthorized.

Human smuggling: a legal violation of the law for efugees?

A good example of how blurred the category of dllegigration can be is the fact
that asylum seekers who have migrated in ‘illegalys may still be entitled to legal
refugee status later on in the migration procebs particular situation is recognised
in the law, more precisely in article 31 of theGé&neva Convention that argues that

in some cases it may be legal to enter a countaypiiiegal way.
Article 31: Refugees unlawfully in the country of refuge

1. The Contracting States shall not impose pesalkie account of their illegal
entry or presence, on refugees who, coming dirdigiiy a territory where
their life or freedom was threatened in the serisetle 1, enter or are

present in their territory without authorizatiomppided they present



themselves without delay to the authorities andwspood cause for their

illegal entry or presence.

2. The Contracting States shall not apply to theentents of such refugees
restrictions other than those which are necessatysach restrictions shall
only be applied until their status in the counttyegularized or they obtain
admission into another country. The ContractindeStahall allow such
refugees a reasonable period and all the necefssalifies to obtain

admission into another country.

The dominant and blurry framework of ‘illegal migom’ within which asylum
movements are discussed nowadays often resultigimatization of those who came
through ‘illegal’ channels. Sometimes it may evesuit in denial of access to
protection to those in need. In order to make¢lasn it is important to look more in
detail to concrete effects of framing human smugppredominantly as an
(organised) crime. Does this affect asylum seekegsl proceedings and as such

does it affect the level of protection offered éfugees?

What does the focus on violation of the law mean foefugee protection?

As said before having entered the country withhékp from smugglers can not be
used against refugees, as this would violate ar8&lof the Geneva Convention. Also
it would have massive consequences as the ma@ragylum seekers in Europe
enter with the help from human smugglers. Efioridgider et al. (2001) conclude that
almost all their respondents in a study amongdtuasgeekers claimed to have used
the services of a smuggler to enter Switzerlanafdeast one stage in their migration
process. Research in the Netherlands also showadylam seekers are often
smuggled (van Liempt, 2007) and that they are rfregpiently smuggled than
traditional immigrant groups (Engbersen, Staringle002). Having violated the law
may have an indirect impact on refugees’ accepsdiection. Below | will point out

some of the possible effects.

1. Culture of disbelief may result in denial to prction system
Asylum seekers are registered and interviewed @poval. In the first ‘screening’

interview questions are usually asked about idgnt@tionality and travel route.



When accounts are incoherent and/or the credilafithe story is doubted in this first
stage interview it may affect the outcome of therall procedure. During the second
interview the applicant’ reasons for applying asylare discussed. In the first
interview a lot of attention put on the modes af/#&l, the routes taken, and the prices
migrants pay to smugglers. Asylum seekers are lyswall informed of the fact that
their story to immigration officers will be useddeciding the eligibility for their
asylum. Hence, these stories determine their fuaume news goes around of what
should be revealed versus what should be conceatea result the information in
asylum databases is relatively weak being compifesiandard stories with few
details. Moreover smugglers sometimes inform migraot to give too much
information on how they travelled in order to avpiksible apprehension.
Unreliable or contradictory travel accounts durihg asylum request however may
increase suspicion on immigration officers’ side amay result in a general suspicion
towards their case. When parts of the story arédoumore proof is needed to
convince the immigration officers of the genuinenekthewholestory. Asylum
seekers nowadays often have to proof theyatdyingrather than collect evidence
that supports their case and the concept of blamead more widely to deter asylum
seekers (Khatrani 2009).

2. Lack of identification may result in detenticgpdrtation

A related issue is the problem of identificatiomelmajority of asylum seekers who
arrive ‘spontaneously’ do not have the right docotseTravelling with a human
smuggler often involves travelling on forged docutseand sometimes the smuggler
asks the documents back so he (or she) can reityste When asylum seekers
cannot identify themselves upon arrival the genemedlibility of their story is
doubted. From then on no gaps, contradictions, eatptements are allowed and the
story needs to have a ‘positive persuasivenesiiilms 2004: 83). This means that
in most cases the burden of proof is on asylumessekide. If all asylum seekers
who cannot identify themselves properly upon atréwra suspected from the start this
means almosll asylum seekers are treated with suspicion. It gontant though to
make a difference between those who cannot idethégnselves because they lack
proof of identity and those who deliberately tryhide their identity and therefore
obstruct asylum applications. In previous yeargikin was only used as an

emergency measure, but slowly detention has beeoreatral element of European-
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wide immigration law (Schuster, 2005). As a ressliflum seekers without the right
documents increasingly run the risk of being detdi his increasing use of
detention is often justified as a means to coryadentify persons to speed up the
process of forced repatriation (Broeders & Enghe®07: 1602). Asylum seekers
without the right documents thus run the risk ahbencarcerated and even deported

when they cannot identify themselves.

3. Smuggled migrants run the risk of being condiet® smugglers

The specific situation of smuggling as a compliciine and the state being
considered the victim of human smuggling rathentsimuggled migrants may also
easily result in migrants and smugglers gettingadinp. It sometimes happens that
smuggled migrants are being accused for smugglieg hen they were the ones
who were smuggled. In Bulgaria for example quiteimber of asylum seekers are
deported under suspicion of being a smuggler ee¢ord they had the chance to
apply for asylum themselves (personal communicatibn Bulgarian attorney, 12
December 2008). This enforces the fact that inrardeminated by fear and suspicion
smuggled migrants are easier considered ‘crimirzald’ therefore denied access to

the protection system.

Migrants are increasingly prosecuted and sentetacpdson for immigration

violations such as entry without inspection. Ashsatigrants are nowadays
prosecuted for things that were not criminal inplast. The increasing focus on
‘reliable’ travel accounts and ‘proper’ travel dooeints and the possible risk for
migrants of being identified as a smuggler may ltesulenial of access to protection,
detention or even deportation. This situation nmethe end be a reason for asylum
seekers to circumvent the asylum system all togethe go even deeper underground

immediately upon arrival. But very little is knovatout this.

The wider effects of treating smuggling as organiskecrime

State’s interest in fighting against organised erisiobviously something very
legitimate and rarely questioned. However, if migsaperspective is taken into
account and a less legal but more sociologicalpgets/e is put on human smuggling
the fight against smugglers may simultaneously nteanmigrants also have less

access to the services of smugglers what in itsrweans less access to protection. In
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contrast to the general image portrayed, smugghargprovide gateways to protection
for migrants. A quite paradoxical consequence sirieing mobility is that

smugglers are not leaving the scene. On the cgnefiprts to combat human
smuggling may even increase the demand for smug@lernelius et al. (1994) note
that the gap between the aim for tatahtrol and its actual results — more ‘illegal
migration’ — adds pressure to adopt ewaore restrictive policies. The effect of this is
that more restrictions posed on tleeeiving end might pusmoremigrants into the

hands of smugglers.

There is also a noticeable shift in the routes srieuggake as a result of increasing
measures taken by governments to fight against humaiggling. While trying to
enter via what smugglers believe are the contisda#st controlled borders many
people are presently dying at the borders of Eurdpe increase in personal dangers
involved in smuggling are the result of riskier teaithat are indirectly the result of
better controlled borderBetter controller borders alsnean that it has become more
difficult for smugglers to do their job. This hawsits turn resulted in smuggling prices
going up and migrants being forced to invest higioants of moneyTravelling with
smugglers has thuscome more costly as a result of increased centtold as a
result of that not all abym seekers/refugees are in the position to paytie whole)
journey anymore (see also Van Hear, 2004). As another consequence of
restrictive migration laws is a pre-selection ofordan afford it to migrate. Those
who have the means to buy their way across bodteret necessarily have the most
urgent reasons to flee (see also Morrison 1998 nidwoik 2004) This raises serious
ethical concerns that cannot be solved by simplytsty the door for those who

managed to collect the smuggling fee.

Conclusion

Since the beginning of the 1990s increasing numiieasylum seekers started to
come to Europe ‘spontaneously’. Their travel ac¢®wiften involved a violation of

the law in order to find the protection offeredthg Geneva Convention.
Circumventing border controls in order to find gction somewhere else is not a new
practice and article 31 of the 1951 Geneva Congargven recognises the fact that
refugees may need to travel in ‘illegal’ ways taodfiprotection. Howevestates’

interpretation of this situation has become mostriaive recently. A lot of attention
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is nowadays put on the ‘illegality’ of asylum seekand refugees’ journeys and the
possible threat this is posing. A process of crahration has taken place and
concern with migration is linked to a much strongancern with crime in general.
This particular shift in attention has created aergeneral climate of mistrust and
fear what may affect people’s access to the aspitovedure and the way they are

treated within the procedure.

When it comes to asylum seekers it must be ackrigeld that all refugees are
initially asylum seekers. To protect refugees, @syseekers must be treated on the
assumption that they might be refugees until tsigitus is determined. In the current
climate of fear where security seems to be the dantifactor states often fail to give
prior consideration to refugee protection. Wherugécconcerns raise suspicion
regarding the validity of asylum claims, the desorelose borders and limit legal
access may overrule the promise of protection.gdmeral use of the term ‘illegal
migration’ and the easy links that arade between migration and crime justify states
restrictive migration measures dnldme the person who violates the law. | have
argued that the concept of ‘illegal migration’ isem used in an analytically incorrect
and static way whereas it includes a variety oésypf movements as well as statuses
that may conflict with migration laws in sendingrisit as well as receiving

countries. In a single process of migration a rmgraay move between legality and

illegality.

Moreover it is very problematic when concepts saghllegal immigrants’ are used
as an identity rather than a temporary conditioii ‘dkegal migrants’ are no persons.
Looking more closely to how ‘illegality’ is produdeand including normative notions
sheds another light on the issue. Rather than la@irapjective phenomenon or a
clear cut category human smuggling is defined adéfined through societal
processes. In the past human smugglers were aftesidered heroes who are
celebrated upon even today. Next to a historicedpetive it is also important to
include migrants’ take on it rather than emphagiatates’ perspective. Human
smugglers offer alternative migration routes iro#itggal climate where much
mobility is restricted. As such smugglers can miak@ssible for migrants to find
protection somewhere and escape horror and povariygglers are for that reason

often labelled as ‘helpers’ rather than criminajgiiose who use their services.
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