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Abstract: It is often said that European cooperatio asylum has led to the development of
‘Fortress Europe’, as asylum policies have becornesmestrictive and asylum seekers find it
increasingly difficult to reach European territ@yd benefit from effective protection. There can
be little doubt that there have been restrictivduas policy trends in most, if not all, destination
countries and there are many examples of how egiséiws have failed asylum seekers in need
of protection. We argue, however, that there tieliévidence for the claim that steps towards a
common European asylum policy have been responfsibler exacerbated, such developments.
On the contrary, we argue that European cooperadionasylum has curtailed regulatory
competition among the Member States and that ingdeo it has largely halted the race to the
bottom in protection standards in the EU. Rathantkeading to policy harmonisation at the
‘lowest common denominator’, EU asylum laws hawgérently led to an upgrading of domestic
asylum laws in several Member States, strengthemiatgction standards for several groups of
forced migrants even in those cases where EU laav& tbeen widely criticised for their
restrictive character. It is reasonable to expleat the ongoing ‘communitarisation’ of asylum
policy will improve Member States’ implementatioacords of EU asylum law and further
improve refugee protection outcomes in Europe.

I ntroduction

There is a widely held view that European coopenain general and moves towards a common
EU asylum policy in particular have had a negafimpact on protection regimes in Europe,
leading to more restrictive asylum policies and imglt increasingly difficult for asylum seekers
to reach European territory and benefit from effecprotection. This has become known as the
‘Fortress Europe’ thesis (Geddes 2000; Luedtkinéoming). This thesis argues on a theoretical
level that Member State cooperation on asylum &fggee matters has fostered restrictiveness
through processes of ‘venue shopping’ (Guirauddd02@001), ‘securitisation’ (Huysmans 2000;
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Kostakopoulou 2000; Bigo 2001) and the legitimmatiof ‘lowest common denominator
standards’ (Guiraudon 2001; Lavenex 2001). On apirgral level, aspects of EU asylum and
refugee policy have been criticized for their umdi@ing of the rights of asylum seekers and
refugees through the establishment of restrictilel&ws in areas such as ‘safe third country’
policy, detention and return policy. There can itieel doubt that there have been restrictive
asylum policy trends in most, if not all, destimaticountries and many examples of how existing
laws have failed asylum seekers in need of pratectWe argue, however, that there is little
evidence for the argument that in Europe stepsraisva common European asylum policy have
been responsible for such restrictive developme@ts.the contrary, we argue that European
cooperation in this area has curtailed regulatometition and in doing so it has largely halted
the race to the bottom in protection standardshi@ EU. Rather than leading to policy
harmonisation at the ‘lowest common denominatod,d&ylum laws have led to an upgrading of
domestic asylum laws in several Member Statesaginening protection standards for groups of
forced migrants even in the case of EU laws thae Heeen widely criticised for their restrictive
character. While there currently remain significaatiations in Member States’ implementation
of EU asylum law, we expect that the ongoing ‘comitarisation’ of asylum policy will
improve Member States’ implementation records of &Ylum law and strengthen refugee

protection outcomes in Europe.

Theorising the Impact of European Cooperation on Asylum Policy

There is near consensus among the relevant comtmentgith regard to the assessment of the
impact of European cooperation on asylum and refyogdicy since the start of such cooperation
in the 1980s. The literature generally agrees éisgtum policy harmonisation has resulted in
increased restrictions of access to asylum proesdand weaker procedural safeguards
(Hathaway 1993; Guiraudon 2000, Huysmans 2000, &dt002, Guild 2006). The theoretical
frame that has been developed to account for thative impact of European cooperation on
refugee protection is seen as being based on Keyeelynamics: 1) the external restrictionism
inherent in internal market liberalisation; 2) theenue-shopping’ and securitisation logic of
European asylum policy making and 3) the legitingatiover that European cooperation provides

for the restrictive initiatives of the Member Stte

First, restrictive measures at the EU’s externaldéo are often seen as a counterbalance to

internal liberalization. The European Union’s asylinitiatives have often been seen as sitting



somewhat uneasily with the overwhelmingly econongiture of the European integration project
(Hathaway 1993; Lavenex 2000; Boccardi 2002; GAd@6). Chalmers (2006: 606) notes that
the common policy towards non-EU nationals ‘haslfe@med to a large extent by the economic
benefits or costs these are perceived to entais. @A result, rather than undertaking the
construction of a European-wide protection spaceperation on asylum issues was directed
towards the adoption of compensatory measures whatle to pave the way for the complete
abolition of internal border checks. Hathaway wa® @f the first scholars emphasising the
discursive connection between the completion ofsihgle market programme and the need for
stricter controls when in 1993 he wrote: ‘Europ&ommunity governments have seized upon
the impending termination of immigration controlsthe intra-Community borders to demand
enhanced security at the Community’s external feosit (Hathaway 1993: 719).

Second, there have arguments based on the dynafnienue-shopping and securitisation. A
substantial body of work has developed explorirg way in which the emergence of asylum
policy at the EU level has assisted national aitiberin overcoming international and domestic
constraints in their attempt to pursue restrictpadicy goals. These constraints include national
constitutions, jurisprudence and laws and, allme#t tesser extent, international legal instruments
and courts (Guiraudon 2000: 258-9; Joppke; Hansétgthaway (1993: 719) writes:
‘Collaborating within a covert network of intergamenental decision-making bodies spawned by
the economic integration process itself, governsibave dedicated themselves to the avoidance
of national, international, and supranational sayugrounded in the human rights standards
inherent in refugee law’. This, he argues, 'breakh the tradition of elaborating norms of
refugee law in an open and politically accountadatext’ (Hathaway 1993: 719). Guiraudon
(2000: 252) has pursued this argument advancingdtien of ‘venue shopping’, which refers to
the process by which strategic actors (such asriseoninded interior ministry officials) seek
venues of decision-making in which they are shiglffem actors with other preferences. The
early institutional design of European cooperationrefugee issues has been regarded as an
essential factor contributing to the increased rawy enjoyed by executive authorities. The
inter-governmental origins of EU policy-making insfice and Home Affairs (JHA) resulted in
an enduring marginalisation of supranational ingths, first under the Maastricht Third Pillar
and subsequently under the transitional framewstildished by the Amsterdam Treaty, which
has allowed Member States to shield their restacpolicy agenda against interference from
actors with a more integrationist or humanitarigew of immigration and asylum issues
(Hathaway 1993; Pollack 1999; Guiraudon 2000; Kagtaulou 2000; Tallberg 2002). Different



institutions may be more or less favourable towaraicular policy frames (Baumgartner and
Jones 1993). In the asylum field, ‘[t}he image afratory flows jeopardising internal security is
often integrated into the vocabulary of law andeordAnderson 1995: 164-5). The argument
here is that the institutional dominance of JHAiaidfls in supranational cooperation has
promoted the ‘securitisation’ of asylum and refugesies at the EU level (see e.g. Guiraudon
2000; Kostakopoulou 2000; Huysmans 2000; Bigo 200h¢ conceptualisation of migration and
asylum as potentially destabilising phenomena, simalar fashion to terrorism and transnational
crime, allows national security agencies to advaheg traditional solutions — those of external

border control and internal police surveillance.

A third argument focuses on the impact that Europs@operation is expected to have on the
asylum systems of EU Member States, by legitimishaylowering of domestic standards. It is
argued that national officials who participate itJ Easylum policy-making can legitimate
restrictive reforms at home by the ‘need’ to bringtional policies into line with European
initiatives (Joppke 1998; Lavenex 2000). According_avenex (2001: 861), the main impetus
for restrictions in Europe has come from traditicshestination countries, but EU cooperation has
also contributed to limit liberal regimes in othreceiving Member States in which asylum issues
had previously been less politicised. The tightgniof asylum laws in one country has
subsequently led to ‘snowball effects’, wherebyeotivMiember States have felt compelled to
revise their policies in order not to become magfi@t asylum seekers (Guiraudon 2001: 50). A
number of commentators stress that, within theeodrdf the abolition of internal border controls,
this spiral of restrictionism has been reinforcedtie adaptive pressures exerted from the EU
level (Hathaway 1993; Lavenex 2001: 861-2; Guil@&0 Moreover, Lavenex (1999: 73) points
out that the opening up of the iron curtain led B Member States ‘to develop a vivid interest
in tightening those newly liberalised borders’. Tilentification of Central and East European
countries (CEECs) as safe third countries was ltmwafor the de facto transplantation of a
restrictive EU asylum regime to the then candidatentries within the overarching context and
with the help of the political leverage of the prest of membership (Lavenex 1999; Byrne et al.
2002).

However, this theoretical account of the expeceghtive impact of European cooperation in this
area can be challenged. It also needs to be balabgepointing towards some important
countervailing dynamics. First, a number of cavéatthe account outlined above are necessary.
We might ask, for example, whether we should necégsexpect a quid pro quo between



internal liberalisation and external restrictivemetn other areas of the Single Market, steps
towards the free movement of goods, capital andices have (with few exceptions) not
undermined Europe’s general openness vis-a-visetsteof the world. With regard to the idea of
venue-shopping, one can point to recent stepsrttsatae communitarisation of EU asylum and
refugee policy which has substantially increasaddparency while broadening the participation
of actors involved in asylum policy, reducing veral®pping opportunities and securitisation
dynamics (Boswell 2007). As for legitimising themMering of domestic standards argument, one
would of course expect such processes of legittisdo occur despite the absence of explicit
EU cooperation as states frequently refer to thiecipe of other countries in order to justify
domestic reforms.

Second, the adoption of common EU standards caxpected to limit regulatory competition
and the ‘race to the bottom’ in protection standafliblic policy making on asylum takes place
in an environment of extensive collective actioalpems (Suhrke 1998; Thielemann and Dewan
2006). The relative distribution of asylum seekacsoss Europe has been highly volatile and
uneven. This has fuelled regulatory competitionstetes have sought to limit their relative
responsibilities with regard to asylum seekersrafidgees by adopting policy measures that were
more restrictive than those of other states inrtheighbourhood in an attempt to deflect asylum
flows to these other countries. Policy harmonisgtioe. the setting of common minimum
European standards, are an effective way of pustingnd to such regulatory competition and the
continuous downgrading of protection standards.ddweer, Member States are at liberty to adopt
higher standards than those outlined in the EUslatipn. As stated in the Preamble to the
Procedures Directive, for example, ‘It is in theweature of minimum standards that Member
States should have the power to introduce or maintore favourable provisions for third
country nationals or stateless persons who aslknfernational protection’ (Council Directive
2005/85/EC). Furthermore, minimum standards letijisia customarily contains provisions
(‘stand-still clauses’) prohibiting Member Statesnh lowering their current domestic standards
in the implementation of the Directive (Costelld8053).

Third, we do not expect that European cooperatidhalvays lead to common policies that
reflect standards at the level of the ‘lowest comndenominator’ among the Member States.
Instead, we expect (even under unanimity votinghim Council) that in many cases common
polices will be adopted at levels which will requixt least some Member States to upgrade their
domestic policies. There are a number of instihglanechanisms that can explain this. One such



mechanism is that of conditionality. It is ofteridsthat the EU enlargement process is the Union's
most effective foreign policy tool providing it witconsiderable leverage over the domestic
reform process in accession states. When a coseéls to become a new member of the EU, its
government makes a commitment not only to fulfd tbopenhagen criteria but also to accept the
entire existingacquis communitaire. This means that accession countries are reqtireaiapt
their domestic laws in preparation of membershipc{oser ties with the EU more generally), a
requirement known as conditionality (Smith 1998hi8unelpfennig and Sedelmeier; Hughes,
Sasse and Gordon 2004). The EU asylamuis constituted an important element in the
negotiations on accession of the Eastern Europeantries after the collapse of communism
(Byrne, Noll and Vedsted-Hansen 2002; Vedsted-HanBgrne and Noll 2004). Until the mid-
1990s Eastern European states, which had beeergkehiy the Iron Curtain during the Cold War,
had less developed domestic asylum systems fourasgtekers and refugees than countries in
Western Europe. As a result new EU Member Statdgtmse still in the accession process have
been encouraged (and sometimes coerced) to uptreid®wn domestic asylum systems in line
with established international and EU protecti@ndards. In addition to the 'hard' incentives that
conditionality provides, 'soft' incentives alsoypk role in the evolution of domestic standards.
Even without legal compliance and enforcement meishas, regulatory standard setting in the
EU frequently involves the upgrading of domestitesuin some of the Member States. Low
standard states frequently agree to common rulas réflect the higher standards of other
Member States as the experience with Single Maw@gtlations has shown. Mechanisms for
such dynamics include reputational concerns (H&r2001), policy learning (Dolowitz D. and D.
Marsh 2001) and the use of compensation and pactegks (Thielemann 2005). One such
compensation instrument is the European Refuged HaRF),3 which distributes money from
the common EU budget to encourage efforts of thenbr States in receiving and bearing the
consequences of receiving refugees and displacesbns (Thielemann 2005: 807-824). The
recent Commission Green paper on the future of 8duen policy is explicit about the Fund’s
purpose, stating that ‘'ways must be explored tarensSRF funding can be put to better use in
order to complement, stimulate and act as a catfdyshe delivery of the objectives pursued, to
reduce disparities and to raise standards (Conmonisa007: 11). Even though questions have
been raised about the ability of the ERF to fulthiave all its objectives given its currently small

size and problematic allocation rules (Thielema®05), the Fund has transferred significant

3 Established in 2000 on the basis of Article 63t9)of the EC Treaty, OJ L 252/12 of 6 October 2000



resources and can be expected to have helped samties to accept and finance adaptation to

higher European standartls.

The Evolution of the Common European Asylum System

Before illustrating how European cooperation onlasyhas limited regulatory competition,
halting the race to the bottom in protection stadslas well as upgraded standards of protection
in several Member States, it might be useful toimemourselves of the principle legislative
instruments adopted thus far in the process ofdimaulation of the Common European Asylum

System.

The objective of the Common European Asylum Sys{@BAS) is to establish a common
asylum procedure and a uniform protection statysiegble throughout the European Union.
These objectives were defined first in the Tampanagramme in 1999 and then confirmed and
elaborated in the Hague Programme of 2004. Thintate objective’, as stated by the European
Commission in its Green Paper on the future ComBwmmpean Asylum System, is to create a
‘level playing field, a system which guaranteepénsons genuinely in need of protection access
to a high level of protection under equivalent dtads in all Member States while at the same
time dealing fairly and efficiently with those fodimot to be in need of protection’ (Green Paper
on the future Common European Asylum System, Btsis665.2007 COM(2007) 301 final, 2).
The first stage of the establishment of the CEAS dsigned to result in the achievement of a
set of minimum standards on specific areas of asyalicy applicable in the legal systems of all
Member States. Four main legislative instrumentseeHzeen adopted. These comprise Directive
2003/9 laying down minimum standards for tieeeption of asylum seekers (OJ L 31, 6.2.2003,
p. 18), Directive 2004/83 on minimum standardstfa qualification of persons as refugees or
those in need of subsidiary protection (Councilebiive 2004/83/EC of 29 April 2004 on
minimum standards for the qualification and staifithird country nationals or stateless persons
as refugees or as persons who otherwise need atitaral protection and the content of the
protection granted (OJ L 304, 30.9.2004, p. 12ye@ive 2005/85 on minimum standards on
procedures in Member States for granting and withdrawing gefel status (O J L 326, 13.12.2005,

* There are other less well known resource-shaghgmes which can be expected to have a similardmpa
in persuading Member States to maintain or upgexiing domestic standards. This includes
(sometimes controversial) assistance measurestwesthe EU's external borders (e.g. through FRONTE
operations) as well as initiatives that have preditechnical assistance through training programmes
secondment of national officials, etc. (Dymersk@20



p. 13) and finally the Directive on common standaehd procedures in Member States for
returning illegally staying third country nationa{®J L 348, 24.12.2008, p. 98). All four

instruments will be analysed below.

Assessing theimpact of Eur opean Cooper ation on Asylum Policies

Ultimately, the question of the impact of Europeaoperation on asylum and refugee policy is
an empirical one. The following section will anaythe EU’s four key legislative instruments
that aim to harmonise European asylum policiegdaoh case, we will analyse the legislation’s
purpose and remit, why certain aspects of the Bl Have been criticised, and the extent to
which EU provisions have weakened or strengthenedegisting national asylum laws and
protection standards in the 27 Member States.lltoeishown that although valid criticisms have
been raised again EU asylum provisions, there iig litle evidence to suggest that Member
States’ pre-existing protection standards have deamgraded as EU law has been transposed at
the national level. At the same time, there are emauns concrete examples of national asylum
laws being forced to upgrade to comply with morigent EU rules.

a) The Reception Directive

Traditionally, ‘states have strong reservationsualgranting important rights to asylum seekers
because no final decision has been taken yet onsdhstantive issue of their application’
(Lambert, 1995, 103). Nevertheless, the Tamperelsions of 1999 provided that the Common
European Asylum System should include the estahbsth of common minimum standards of
reception conditions for asylum seekers (Tampeesiéency Conclusions, October 1999). In due
course, the Council adopted Directive 2003/9/EQoflanuary 2003 laying down minimum
standards for the reception of asylum seekers (Riece Directive), now binding upon the
Member States, excluding Denmark and Ireland. Tieciive was to be transposed by Member
States by 6 February 2005. The Preamble to thecDiee states that it seeks to lay down
minimum standards for the reception of asylum seseklat will normally suffice to ensure them
a dignified standard of living and comparable liyiconditions in all Member States’ (Recital 7).
The objective of harmonising the conditions of mimn is to ‘help to limit the secondary
movements of asylum seekers influenced by the tyanieconditions for their reception’ (Recital
8).

Key criticisms



As well as welcoming many of the Directive’s prawiss, the UNHCR and others raised four key
criticisms. First, the Directive applies only tafie applicants making a request for ‘international
protection’, which is to be understood as a claimdar the 1951 Refugee Convention (Article 2
(b)). UNHCR insists that an asylum application refeot only to a request for protection under
the Refugee Convention, but also claims for subsidir complementary forms of protection and
that these applicants should be guaranteed anaguivevel of protection to those applying for
refugee status. Second, on the topic of ‘Residemck free movement’ of asylum seekers on
Member State territory, UNHCR expressed concernthat wide scope for discretion in
implementation of the Directive. Article 7(1) statiat ‘Asylum seekensiay move freely within
the territory of the host Member State [emphas@edfl and Article 7(2) provides that ‘Member
Statesmay decide on the residence of the asylum seeker fimores of public interest, public
order, or when necessary, for the swift processing effective monitoring of his or her
application’. UNHCR noted that the ‘may’ clausegtis article could lead to the implementation
id many exceptions by Member States. The UNHCRettéggt the inclusion of Article 16 on the
‘Reduction or withdrawal of reception conditionsthich allows Member States to ‘withdraw
reception conditions’ in cases were an asylum seéakandons the place of residence determined
by the competent authority’ or where she ‘doesaoohply with reporting duties or with requests
to provide information or to appear for persondkiviews concerning the asylum procedure’
(Article 16(1)(a)). UNHCR stated that cases of &ofka states’ asylum system should be dealt
with through the established asylum procedure andhmough alterations in reception conditions.
The protection of human dignity is to be ensureddib individuals, including asylum seekers
who have breached measures related to the progesfsiheir claims (UNHCR, 2003). Third, the
Directive permits Member States to use vouchersa aseans of providing material reception
conditions. UNHCR expressed reservations with i@garvoucher systems ‘due to the observed
prejudices and discrimination against asylum-sexkeho are obliged to use vouchers for
shopping’ (UNHCR, 2003). Fourth, of particular cent to the UNHCR was also Article 16(2)
which permits Member States to ‘refuse conditionsdses where an asylum seeker has failed to
demonstrate that the asylum claim was made asasmasonably practicable after arrival in that
Member State’. The UNHCR stated that this provisimay constitute an obstacle for asylum-
seekers to have access to fair asylum procedutas*may lack basic information on the asylum
procedure and be unable to state their claims filyroa intelligibly without adequate guidance

(including legal advice and representation). Thd#é@culties would be exacerbated where



asylum-seekers arrive with insufficient means areddgnied assistance through rigid application
of the “reasonably practicable” criteria’ (UNHCR)(B).

While these criticisms show that the provisionstted reception directive did not go as far as
some human rights advocates had hoped, therdlésititthese critiques to suggest that EU law
constitutes a down grading of existing nationahdeads. Article 4 explicitly permits Member
States ‘to introduce or retain more favourable f@owns in the field of reception conditions’.
Moreover, it will be shown below that key elemeaotghe reception directive have triggered an
upgrading of domestic standards during the trantiposprocess of the directive in several
Member States.

How the Reception Directive has strengthened aspects of refugee protection in relation to
previous domestic standards

To what extent does EU law on reception conditiaflect the lowest common denominator of
standards that previously existed in the MembeteS?a Or is there evidence of EU standards in
the area of reception that are higher than in selamber States? The task of agreeing common
minimum standards for harmonisation of receptionditions was always going to be difficult.
As Nicola Rogers has noted, achieving adequatejh tdtandards which secure humane
conditions for all asylum applicants ‘is largely pg@dent on the Member States making
compromises in areas of social law which to da¢g tthey have long jealously guarded’ (Rogers,
2002, 216).To assess the impact of the recepti@ttiie on national law, a various comparative
studies on the transposition of the Directive hbeen carried out (Odysseus Academic Network
2006; COM(2007) 745 final).

The Odysseus Network has noted that the Receptioective ‘led to the adoption of more
favourable provisions at national level than thesoapplicable before its adoption in 10 Member
States’ (Odysseus Academic Network, 2006, 11). UistAa, Belgium, Cyprus, Estonia, Greece,
Italy, Latvia, Luxembourg, Portugal, Slovenia arw & lesser extent Finland, Hungary and
Slovakia, the study determined that the Directis@ 1o the legal rules on reception conditions
becoming ‘more clear and precise’. This was paldityithe case with regard to provisions on the
definition of vulnerable groups and provisions araccompanied minors, access to the labour
market in Estonia, Hungary Luxembourg, Slovenia Bokhnd, access to healthcare in Latvia and
Slovenia, education of the children of asylum seslke Latvia (Odysseus Academic Network,
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2006, 112). Asylum seekers have been given therappty to enter the labour market in Estonia,
France, Latvia, Poland and Slovakia pursuant toinifgementation of the Directive, while in
Spain, the procedure for asylum seekers to recgor& permits has been simplified (Odysseus
Academic Network, 2006, 112-3). For child asylureksgs, their right to access education has
been clarified in Lithuania, Poland and Slovakitofeing the transposition of the Directive. The
Netherlands is slowly raising the level of welfdrenefits and in France, asylum seekers ‘in-
waiting’ are benefit from temporary allocationsvedlfare pursuant to implementation. The report
notes an unexpected positive outcome of implemientah Malta, where Article 11(1), which
states that ‘Member States shall determine a pexfidime, starting from the date on which an
application for asylum was lodged, during which applicant shall have access to the labour
market’, has been interpreted as an obligatiorelease an asylum seeker from detention after
one year in order to allow them the opportunitymark (Odysseus Academic Network, 2006,
113).

The report concludes quite clearly that in Belgiugstonia, Spain, France, Hungary, Latvia,
Portugal, Malta, The Netherlands and Slovakia, tthaesposition of the Directive ‘led to the
adoption of more favourable provisions than thopplieable before its transposition’. While
access to employment improved in Estonia, Spaiande, Latvia, Greece and Slovakia, for the

other countries, advances were made on the follppaints:

- an increased awareness of the special needs afmasgekers and of the limits to the
administration’s discretionary power in Hungary

- abetter guarantee of material reception conditinri®ortugal

- asylum seekers in Belgium were better informed

- family unification in the Netherlands

- access to education for the children of asylumessek Lithuania, Poland and Slovakia

- areview of the welfare benefits system (amourtbesfefits provided in the Netherlands
and the length of provision in France)

- legal aid for asylum seekers in Lithuania

- access to healthcare in Lithuania

(Odysseus Academic Network, 2006, 114).

The Odysseus study concluded that the Directivikndit have “perverse effects” of a lowering of

higher national standards as would have been pessithe absence of a standstill clause’ except
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in Austria and in the United Kingdom where the mmiates that ‘only a few elements of a
(potentially) restrictive nature have been intrasllic These consist of limitations on access to
employment in Austria and harsher penalties inUhéed UK (Odysseus Academic Network,
2006, 114). Only one Member State, Slovakia, isifbto be ‘a clear case of reduction of the
reception conditions’ following transposition (Odgsis , Academic Network, 2006, 114-5).
However, generally the positive impact of the Diinexis more visible in the new Member States
than in the old ones. As mentioned above, in Mhléaie were no reception condition measures in
place prior to the adoption of the Directive (Odyss Academic Network, 2006, 111). The
Odysseus Network concluded that ‘the progress aplisined at national level is due to the
action of the European Community, which has coatetl positively to International Refugee
Law with the Directive on reception conditions cdempentary to the Geneva Convention’ since
the latter is principally concerned with recognisefligees. The report states that ‘the positive
effects of its transposition overshadow its negagffects’ (Odysseus Academic Network, 2006,
114). Further, the Network stated that ‘this pesitevaluation contradicts the simplistic criticism
often levelled at the Directive regarding its lew##l standards without bearing in mind the
extremely diverse situation across the Member Sté@alysseus Academic Network, 2006, 11).

b) The Qualification Directive

The Qualifications Directive sets out the rules anidciples to be applied by Member States in
their identification of refugees and those desegrwhsubsidiary protection status. The Directive,
having been adopted at the Justice and Home Affatscil of 29 April 2004, entered into force
on 20 October 2004 and its deadline for transpwsitias 10 October 2006. The ‘main objective’
of the Directive is stated in the Preamble as b#mgnsure that Member States apply a common
criteria for the identification of persons genuinéh need of international protection, and...to
ensure that a minimum level of benefits is avadafdr these persons in all Member States’
(Recital 6, Qualification Directive). Disparities ithe legislation and legal practice of EU
Member States have meant that a refugee’s chafideslimg protection can vary dramatically
from one Member State to another. According to MRecesident Franco Frattini, the former
Commissioner for Justice, Freedom and SecurityDilhective should reduce “the current great
variances in recognition rates between Member Sfatad end what some have called the EU’s

‘asylum lottery®.

5 Europa press release, 1P/06/1345, Brussels, idb€c2006.
6 ECRE press release of 4 November 2004: ‘Europst Bod Asylum Lottery.’
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Key criticisms

Critiques of the Directive have highlighted tworaknts of the Directive which have been seen
as having the potential to undermine existing mtide standards. These are provisions on

‘internal protection alternative’ and the so-calledclusion clauses’.

According to the UNHCR, ‘Article 8 of the Qualifitan Directive omits what is considered by
UNHCR, legal experts and States party to the 19&dveéntion to be an essential, and even pre-
conditional, requirement of an internal protectalternative, i.e. that the proposed location is
practically, safely and legally accessible to tipplieant’ (UNHCR 2007:10j. The Directive
therefore allows Member states to refer to inteqraltection alternatives even when, due to
technical obstacles, applicants cannot actuallyrneto the region which is deemed safe. In such
cases applicants are often granted only a ‘toldrat®tus with restricted social rights (Elena
2008:5). Even though the UNHCR found that severehider States had not transposed the
Directive’s provisions concerning internal protectialternatives (UNHCR 2007: 10), the fact
remains that these provisions appear out of lirta thie established jurisprudence of States party

to the 1951 Convention and recent case-law of thegean Court of Human Righits.

The other main criticism of the Directive conceprsvisions to exclude asylum seekers from
refugee status (Articles 12 and 14). Article 14ates a distinction between exclusion and
revocation of status, and uses it to permit state®nflate the Convention grounds for exclusion
with expulsion. These provisions allow Member Stdteadopt dangerously broad interpretations
of what constitutes a “serious non-political crimdfat can lead to exclusion. Critics are

concerned that Member States will use Article 14nmproperly exclude people from refugee

recognition based on criteria that lead only toutsipn under the Convention (Elena 2008: 7).
According to the UNHCR, existing standards for égtlon of the exclusion clauses have been
eroded by the Directive (UNHCR 2007: 13).

How the Qualification Directive has strengthened aspects of refugee protection in relation to
previous domestic standar ds

7 UNHCR Guidelines on International Protection Mp'Internal Flight or Relocation Alternative’ with
the Context of Article 1A(2) of the 1951 Conventiand/or 1967 Protocol relating to the Status of
Refugees, 23 July 2003, at: http://www.unhcr.orglfRUBL/3f28d5cd4.pdf.

8 Salah Sheekh v. the Netherlands, ECHR, Applioatio. 1948/04, 11 January 2007.
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Despite the above criticism, even among the mosaliveritiques the assessment of the impact of
the Qualifications Directive has in parts been vpogitive. The introduction of more detailed
rules of evidentiary assessment and a clearer itlefinof persecution have been widely
welcomed. Transposition also significantly advanseghdards in some Member States where
non-state actors of persecution were recognisedhtoffirst time, or subsidiary protection was

introduced as a concept (Elena 2008: 5).

Subsidiary protection

The Directive’s provisions on subsidiary protectioave been welcomed (UNHCR 2007: 11).
They represent the first supranational legislatiourope defining qualification for subsidiary
protection, and create an obligation to grant siégus to those who qualify. Many EU Member
States had pre-existing national provisions tordffimdividuals some form of complementary
protection status. However, large variations exisis to the scope and the rights attached to this
status. The Qualification Directive sets minimuranstards for the definition and content of
subsidiary protection statusAs is the case for other provisions of EU asyluny, [Member
States may maintain or introduce standards moufable to the applicant (UNHCR 2007: 66).
The Directivestrengthens existing refugee law in its attemptdefine persecution by providing a
non-exhaustive list of persecutory acts, includiacts of sexual violence’(Article 9(2)(a)) and
‘acts of a gender-specific nature’ (Article 9(2)(Peither of which are found in the Refugee
Convention though the law has developed graduallyreicognition of the need to protect
individuals from return to such treatment. Teitgeolly has stated that, alongside the reference to
the ECHR in Article 9(1)(a), their inclusion ‘densirates the intention of the Union to allow for
forms of persecution which, although they are rat,nhave not always been considered as such’
(Teitgen-Colly; 2006, 1530).

Moreover, the Directive introduces a completely respect into the scope of refugee law by
widening the scope for subsidiary protection toesas which there is a ‘serious and individual
threat to a civilian’s life or person by reason iafliscriminate violence in situations of
international or internal armed conflict’ (ArtictE5c). According to Teitgen-Colly, ‘individual’
has to be ‘understood as a requirement for persmriatividual threats, meaning threats likely to
create subjective fears in each person exposechdm't (Teitgen-Colly; 2006,1529). The
development here is the absence of a requirementisicriminating factor for the perpetration of
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the violence. Perhaps more importantly, it is thevdring of the required threshold level of
‘severe violation’ to ‘serious harm’ that creaths potential for a real widening of the scope of

protection for those seeking asylum in Europe.

The Qualification Directive has also been praisedécognising the fact that persons fleeing the
indiscriminate effects of violence associated watimed conflicts, but who do not fulfil the
criteria of the 1951 Convention, nevertheless megimternational protection (UNHCR 2007: 81).
It has initiated an approximation of criteria féretrecognition of subsidiary protection status.
Finally, the transposition of the Qualification Bitive has resulted in a subsidiary protection
status for the first time in countries such as $l@mvak Republic. In doing so, the Directive has
expanded the scope of international refugee piote@NHCR 2007: 81-2).

Non-state per secution

In the area of non-state persecution, the QuatifinaDirective again goes further than the
Refugee ConventionBefore the adoption of the Directive, the issuewdifo can perpetrate
persecution for the purposes of refugee recogniti@s possibly the clearest example of
differences in legal interpretation amongst the MenStates. All EU states agreed that state or
de facto authorities, who control the whole orgniicant part of the territory, could be agents of
persecution. However, whilst most Member Statest\iierther and also recognized non-State
actors as agents of persecution if the state waslliny or unable to provide protection, a
minority of Member States (including Germany andrfee) only accepted persecution by non-
State actors where the persecution was instigatedioned or tolerated by the State, i.e. in cases
where the state could be shown to be complicihen persecution and/or unwilling to provide
protection. Hence, a minority of states would deejugee status where a person risked
persecution by non-state actors and the state iwgdysunable to provide protection, or where no
state authorities existed to provide protectibn.

The Quialification Directive, sought to ensure a omn concept of the sources of persecution
and serious harm (Recital 18). In line with thegprudence of the European Court of Human

° See ECJ judgement Elgafaji,

http://www.cir-onlus.org/C0465_2007_EN_0%5B2%5D.pdf

19 Germany had the most restrictive interpretatiare Blug, A., 50 Jahre Genfer Fliichtlingskonvention
Flichtlingsrechtliche Relevanz der ‘nichtstaatlichéerfolgung in Blrgerkriegen - die Rechtsprechung
des BVerwG im Vergleich zur Praxis anderer euragités Staaten. NVwZ-Beilage | 2001, 67.
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Rights and the guidance of UNHCR, the Qualificatibirective clarifies that actors of
persecution or serious harm include non-State si¢tat can be demonstrated that the State is
either unable or unwilling to provide protectiofhe nclusion of non-state actors of persecution
in the Qualification Directive has broadened thieigee definition in countries that previously
did not provide protection against such persecutibnis has allowed ‘increased protection
against groups such as clans, tribes, criminal rasg#ions, rebel groups, and perpetrators of

domestic violence’ (Elena 2008: 5).

According to the UNHCR, ‘the Qualification Direcivhas resulted in much greater conformity
of legal interpretation on non-State actors of @ention or serious harm [...]. The shift to a focus
on the availability of protection, rather than #aor of persecution or serious harm, should be
commended. - In France and Germany, the Directa® dnlarged the scope of grounds for
granting protection and thereby reinforced the gmion system.” (UNHCR 2007: 9) In
Germany, the introduction of the concept of norte&Stctors of persecution is widely seen as
having enlarged the scope of protection. Thisefected in the sharp rise in decisions by the
authorities granting refugee status to Somalisesihés provision has entered into force under
German law (UNHCR 2007: 46).

¢) The Procedures Directive

The Procedures Directive was formally adopted an XthDecember 2005. The 1999 Tampere
Presidency Conclusions had called for the formatatdof ‘common standards for a fair and
efficient asylum procedure’. Asylum procedures teel® the processing of asylum applications.
The key elements that fall under the topic of asyjirocedures include the question of access to
procedures, procedural guarantees such as thetopipprto communicate with the relevant
authorities, access to an appeal process as wdétleagrocedure for the withdrawal of refugee
status. In due course, the Commission adopted opab for a Council Directive on minimum
standards on asylum procedures in Member Statés (20 C62 E/231). Under Article 67 EC,
the Council’'s voting on the proposal was to be loa Ibasis of unanimity, with the European
Parliament being consulted. At Tampere, the Eunop@auncil emphasised its absolute respect
for the right to seek asylum. This is expressetthenPreamble to the Procedures Directive, which
affirms the EU’s commitment to its internationaspensibilities, stating that in agreeing to create
the CEAS in line with its obligations under the &gde Convention, the EU was ‘thus affirming

the principle of non-refoulement and ensuring ti@iody is sent back to persecution’ (Recital 8).
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It is also proclaimed that ‘[tlhis Directive respgdhe fundamental rights and observes the
principles recognised in particular by the [Eurapé&harter]’ (Recital 8), which recognises the

‘right to asylum’ and protects the right of the gpgnt tonon-refoulement.

Key criticisms

Much criticism asserting a breach of the EU’s ddiogns under the Refugee Convention, and of
its obligations under international human righig,laas been railed against the Directive. In 2004,
a coalition of non-governmental organisations desedrthat the Directive be withdrawn, noting
‘with deep regret that the most contentious prawisiare all intended to deny asylum seekers
access to asylum procedures and to facilitate tregisfer to countries outside the EU’ (ECRE
al., 2004). In addition, the UN High Commissioner Refugees strongly asserted his opposition
to the Directive, warning that ‘several provisionsould fall short of accepted international
standards...jeopardizing the lives of future refuge€dNHCR, 2004). Furthermore,
condemnation of the Directive has come from witlie EU institutions, most vehemently from

the European Parliament (European Parliament, 2000)

The Directive has been criticised on a number ofigds. A major concern is related to its use
and expansion of the ‘safe country’ concept (Ctist&005). All three derivative concepts, the
first country of asylum’ (Article 26), the ‘saféitd country’ (Article 27) and the ‘safe country of
origin’ (Article 31), feature in the Directive andrticle 36 introduces a new notion of a
‘European safe third country’ whereby applicantsvarg from designated non-EU, European
countries, having ‘entered illegally’ or are ‘seakito enter’ a Member State illegally, may be

refused access to asylum procedures.

In a report on the Procedures Directive publisime@(06, ECRE criticised not only the standards
of the Directive, but also its language for beindimes ‘incoherent and ambiguous’ (ECRE,
2006, 2). It raised particular concerns regardigigain provisions, including the restriction on the
right to remain in the state pending examinatiorth& application to first instance decisions
(Article 7), and the non-suspensive effects of afp@Article 39), the restrictions on the right to
an interpreter (Article 10(1)(b)), the wide scome the application of accelerated procedures
(Article 23(4)) to ‘manifestly unfounded’ claims (#cle 28(2)), the discretion given to states to
derogate from the basic principles and guarantéeShapter Il (Article 24), which include
guarantees such as a right for applicants to leeriréd ‘in a language which they may reasonably
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be supposed to understand’ of their rights andgatibns in relation to the asylum procedure to
be followed (Article 10(a)), the right to an inteeper ‘for submitting their case to the competent
authorities whenever necessary’ (Article 10(b)g tight to ‘communicate with the UNHCR’
(Article 10(c)), the right to be ‘given notice ireasonable time’ on the outcome of their
application (Article 10(d)) and the right to bednfed of this result ‘in a language that they may
reasonably be supposed to understand’ (Article )LOEECRE also voiced concern over the
permitting of border procedures in Article 35(2) iolh derogate from the principles and
guarantees of Chapter Il outlined above and whatmji confinement at the border without the
possibility of judicial review for up to four weekAarticle 35(4)) (ECRE, 2006, 4-5).

How the Procedures Directive has strengthened refugee protection in relation to earlier

domestic standards

The ‘safe third country’ provisions in the Direaivcan be seen as having undergone rights-
enhancement during the negotiations on the Directivhich puts a question mark on the
prevalent views in the literature that allege therall rights-restricting nature of the Directive.
Concerns voiced by UNHCR and shared by the Comarissind in particular one Member
State’ were voiced in relation to the safe thirditoy notion. (UNHCR; 1997, 29) As Doede
Ackers reports, ‘There were drafting sessions whasulted in considerably improving the text
on rules with respect to the individual considematin safe third country cases'. Initially the text
provided only that Member States were obliged yodawn “rules setting out the matters which
shall be the subject of an individual examinationBventually, it evolved into “rules, in
accordance with international law, allowing an indiial examination [as to] whether the third
country concerned is safe for a particular appticavhich, as a minimum, shall permit the
applicant to challenge the application of the shiel country concept on the grounds that he/she
would be subjected to torture, cruel, inhuman ardéing treatment or punishment™ (D. Ackers;
2005, 30).

Further, the Commission presented some points detnadimg that there are some rights-
enhancing aspects to the Directive. It stated that first instance procedures are fully in
accordance with the essential rights provided fo6éction 192 of the UNHCR Handbook on
procedures and criteria for determining refugetustél979) (D. Ackers; 2005, 32). What is more,
on appeal, the provisions it includes on judiciedusiny go beyond the Handbook in requiring
Member States to ensure an effective remedy befoceurt or tribunal. The Handbook only
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refers to ‘a formal reconsideration of the decisieither to the same or to a different authority,

whether administrative or judicial, according te fhrevailing system’.

In a report published by the Refugee Council in 2@h the UK's implementation of the
Procedures Directive, a number of provisions ofRhecedures Directive are highlighted as being
welcome improvements on the standard of refugetegtion in Europe. Although the Refugee
Council finds a number of areas for concern, itas possible to conclude from the report that the
overall impact of the Directive is negative. TheflRee Council welcomes Article 8 on the
‘Requirements for the examination of applicatiodsticle 8(1) states that ‘Member States shall
ensure that applications for asylum are neithezctefl nor excluded from examination on the
sole ground that they have not been made as soposasble’. The Refugee Council reflected
positively on the level of expertise required oflam decision makers in the Directive. Article
8(2)(b) requires Member States to ensure that fgeeand up-to-date information is obtained
from various sources, such as the [UNHCR], aseagdmeral situation prevailing in the countries
of origin of applicants for asylum’. The Refugeeu@oil make clear that the standards of the
Directive would require an improvement of standardghe UK. Article 8(1) for example, states
that ‘Member States shall ensure that applicatfonssylum are neither rejected nor excluded
from examination on the sole ground that they haoebeen made as soon as possible’. The
Refugee Council welcomed the UK government’s ‘ititamto amend the Immigration Rules to

reflect’ the requirements of this provision’ (RefggCouncil, 2007, 4).

The Refugee Council's report on the UK’s impleméntaof the Procedures Directive highlights
the importance of the implementation stage in otdetetermine the actual impact of the asylum
Directives on refugee protection in Europe. Mucstgen the interpretation of the provisions of
the Directive as to whether they result in an ugigmg of domestic standards. For example, the
Refugee Council, commenting on the UK’s Implemeatataper on the Procedures Directive
expresses concern at the British Immigration Aditifaropinion that asylum seeking children are
to be looked after by local authorities and thé gpparently consists of a fulfilment of the UK'’s
obligations under Article 17(1)(a), which requitdember States to ensure that ‘a representative
represents and/or assists the unaccompanied miitbr respect to the examination of the
application’. The Refugee Council noted the inadeguof leaving this task to local authorities,
which ‘feel unable to recommend one legal repregimt over another’ due to ‘the requisite
experience, and/or training, as well as a dutyetoain impartial regarding signposting to private
companies without a competitive tendering procéRefugee Council, 2007, 7). It is perhaps in
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such cases that the role of the European Counsticé will be important in ensuring the correct

and uniform interpretation and application of thieebtives across the Member States.

The Refugee Council's report on the UK’s impleménta of the Procedures Directive
demonstrates that despite the inclusion of exceptio guarantees, these are by no means made
use of by states. For example, the Refugee Coumelcomed the British Immigration
Authority’s decision ‘not to make use of the exeimps to the obligation to appoint a
representative’ as well as the Immigration Ruldéiection of ‘existing policy to make it clear that
interviews of unaccompanied children must only beducted by specially trained Case Owners’
and that decisions are also taken by such indiléd(Refugee Council, 2007, 7). It is clear
therefore that the inclusion of derogations andsidities for lowering standards present in the
Directive have not necessarily been taken advarmédyy states during implementation, as was

feared by many when the Directive was agreed.

Despite the assertion from a number of NGOs, inodmnesty International and ECRE, as
well as many academic commentators that MembeesStaith higher standards of protection are
now free to lower their standards pursuant to #ireement of the Directive, Ackers points out
that ‘the negotiations have not indicated that Menfitates have considered that this is an option
for them. Most Member States attempted to maketdkereflect what they were doing at the
time...Moreover, it must be conceded that several benrStates will have to raise their
standards to comply with certain’ of the Directiwgrovisions (D. Ackers; 2005, 32). Moreover,
it is clear that at the stage of implementatiore Directive has required the improvement of
standards in some areas and that Member Statesnoaveecessarily taken advantage of the

opportunities for derogation provided for in thedaitive.

d) The Return Directive

The Directive on common standards and procedurddember States for returning illegally
staying third country nationals (‘the Directiveasapproved by the European Parliament on 18
June 2008, formally adopted by the Council on 9dbdner 2008 and published in the Official
Journal on 24 December 2008. The Directive appiiesil EU Member States except the United

Kingdom, Ireland and Denmatklt also covers Iceland, Norway, Switzerland anechitenstein

™ In accordance with Article 5 of the Protocol oe fiosition of Denmark annexed to the Treaty of the
European
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The Return Directiv® is the most ambitious asylum instrument that thé s adopted
concerning return until now. It is also the firsajor legal instrument on migration to be adopted
by codecision and therefore has been describedtest@ase’ of how the procedure will work in
this policy area (Canetta 2007: 446). The Directivevides for a set of rules to be applied
throughout the return and removal process, for @@moncerning the form of the relevant
decisions, the use of coercive measures, detergadaguards pending return, etc. A number of
provisions included in the legislation have beeseased very negatively by civil society
organisations, in particular its rules on detentimal entry bans (see e.g. Amnesty International
2008; ECRE 2008).

Key criticisms

Deprivation of liberty constitutes an extreme samgtwhich is usually used in connection with
the punishment of criminal offences (ECRE 2005;libtanner 2007). The Returns Directive has
been criticised for doing little to harmonise Meml$tates’ standards as regards administrative
detention, establishing disproportionate maximuradiaes and allowing for the detention of
children (UNHCR 2008; Amnesty International and EECR008). Although Member States are
required to lay down a maximum deadline for detantivhich should not exceed six months, the
directive allows for the possibility of extendinigig period for up to 12 months in the event of
uncooperative behaviour on the part of the persomcerned or when there are delays in
obtaining documentation from third countries. Timaximum period has been viewed by many as
excessive and a potential breach of the humansrightndividuals who have not committed a
crime. The fact that children and families can dmtained (Article 17), albeit under some

additional safeguards, has also attracted criticism

The rules on the establishment of entry bans h#selseen strongly criticised, since they may
impair the ability of individuals to seek and enjpyotection from persecution in the EU
(UNHCR 2005, 2008; Amnesty International and ECRED8®). Article 11 of the Returns

Directive provides for a mandatory entry ban whenperiod for voluntary departure has been

granted or if the obligation to return has not beemplied with. In other cases, Member States

Union, this Member State will decide within a pefriaf six months from the adoption of the Directive
whether

to implement it in its national law.

12 Directive 2008/115/EC of 16 December 2008. Offidiaurnal L348/98.
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have discretion to decide whether to issue an ddry or not. The maximum duration of the
prohibition of re-entry is to be five years, unldbg person concerned represents a threat to
public policy, public security or national securitly which cases it can be extended (Article 11.2).
Member States remain free to refrain from adoptingthdraw or suspend entry bans in
individual cases for humanitarian reasons, as aglio withdraw or suspend them on individual
basis or for certain categories of cases for othasons (Article 11.3). Individuals are to be
granted an effective remedy to appeal against &y &an, although not necessarily before a
court (Article 13.1).

How the Return Directive has strengthened aspects of refugee protection in relation to

previous domestic standar ds

Member States have increasingly resorted to detentiith a view to facilitate the removal
process — also in the case of asylum seekers ughomt the EU (ECRE 2005; European
Parliament 2005; Hailbronner 2005, 2007). Apartrfrthis general trend, however, national
practices concerning administrative detention hslvewn considerable diversity (IOM 2004;
Hailbronner 2005). Whilst some Member States do gemerally hold asylum claimants in
custody during the procedure (e.g. Germany), othkosv for the detention of asylum seekers
simply on the grounds of irregular entry (e.g. MaltThe maximum length of detention also
varies widely. Seven Member States did not havelate any time limits for pre-removal
detention. In the remaining Member States, detantieadlines have ranged from 32 days in
France to 20 months in Latvia (Hailoronner 2005rdpean Parliament 2007; JRS 2007).
Although national legislation generally providestthihe confinement of returnees should take
place in special facilities, different to thosewhich ordinary prisoners are detained, this is not
always the case in practice or in all EU countriéss Ireland, for example, returnees are regularly
held in prisons (Hailbronner 2005: 144). Significdifferences also prevail in the Member States
as for whether the detention of vulnerable grospsh as minors, is allowed (Hailbonner 2005;
European Parliament 2005). The Directive subjeeterdion to the principle of proportionality,
providing that deprivation of liberty is justifi¢dnly to prepare return or carry out the removal
process and when the application of less coercimasnres would not be sufficient’ (Recital 16).
Detention orders that are not issued by judicighatities have to provide for the possibility of
judicial review, although no deadlines are spedifiarticle 15.2). Custody should be maintained
by as short a period as possible, and only as &ngemoval arrangements are in progress and
executed ‘with due diligence’ (Article 15.1).
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Member States also tend to impose entry bans asaasrof reducing the ability of migrants to
enter their territory again after they have beepeigd. On these grounds, the EMN (2007: 25)
has described entry bans as ‘[tthe most effectivé sustainable measure of Forced Return'.
Current national practices prohibit returnees fromming back to the host Member State for
variable periods, which generally last several ye@MN 2007: 25). National authorities in
Austria, Denmark, France, Germany, Latvia, Lithaaand the UK have the possibility of
prohibiting re-entry indefinitely — although thadomestic legislation also provides for shorter
bans. In Belgium, the Czech Republic, Italy, SlogalSlovenia and Spain entry bans can last up
to 10 years, whereas in other Member States, ssuidfiadta and The Netherlands, such bans do
not exist (IOM 2004). In Germany, Italy and Gream@msgressing an entry ban constitutes a
criminal offence which may be punished with impris@ent13 The grounds for withdrawing
such bans vary across countries, but tend to Ibéctes. In Belgium, for example, re-entry is in
principle only allowed if the alien meets the cosfsremoval.14 Again, like with the other
Directives, Member States can adopt or maintainenfavourable provisions, as long as these are
compatible with the legislation. A statement by @muncil annexed to the text at the moment of
adoption also declares that the implementatiomefirective will not be used in itself to justify

the lowering of domestic standards.

In summary, while there are powerful constraintstmdowngrading of existing standards in the
Member States, we can expect several protectioaraiig dynamics from the adoption of the
Directive. In states where currently entry bans leat indefinitely, Member States will have to
change their national legislations in order to led&h upper time limits. Moreover, in several
states will be forced to change their rules onmeyebans to shorten the maximum period of

applicability and to grant third country nationtig right to appeal against entry ban decisions.

Conclusion

In this paper we have sought to question the argtirtfeat European cooperation has been

responsible for the decline in refugee protectimmdards and the creation of ‘Fortress Europe’.

We have shown theoretically and empirically howdp@an cooperation and the development of

13 EMN (2007), country reports on Germany, ltaly @mece.
14 EMN (2007), country report on Belgium.
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the common asylum law on the basis of EU minimuandards in this area has curtailed
regulatory competition and in doing so it has l&rdelted the race to the bottom in protection
standards in the EU. Rather than leading to poliagmonisation at the ‘lowest common
denominator’, EU asylum laws have frequently legutoupgrading of domestic asylum laws in
several Member States, strengthening protectiordatds for several groups of forced migrants,
even in the case of EU laws that have been widdigised for their restrictive character. While
many aspects of EU asylum law reflect restrictivands similar to those in other parts of the
world, some EU provisions have clearly had a pasitmpact not only on countries in Central
and Eastern Europe, but also in some of the oldembér States. While there currently remain
significant variations in Member States’ implemd¢iota of EU asylum law, we expect that the
ongoing ‘communitarisation’ of asylum policy will elp to improve Member States’
implementation records of EU asylum law and furtsteengthen refugee protection outcomes in
Europe. The EU might have disappointed of somé&ade¢ who had hoped that it would do more
to address the shortcomings of the internatiorfagee regime. However, the evidence presented
in this paper has shown that that the effects abpgan cooperation on asylum and refugee
matters have not been invariably and uniquely riegand that, in fact on balance, regional

cooperation has strengthened rather than underméfiegee protection in Europe.

References

Ackers D. (2005), ‘The Negotiations on the Asyluned¢edures Directive’, EJML 7.

Allain J. (2002), ‘The jus cogens nature of noretéément’, IJRL 13, 4 (2002) 541-2 and 548.

Amnesty International (2005), ‘The Impact of Indhitie Detention: The Case to Change Australia’s
Mandatory Detention Regime’. Available at:
http://www.amnesty.org/en/library/info/ASA12/001@9[21 September 2008].

Amnesty International and ECRE (2008), “Letter ogtuRns Directive to LIBE MEPs”. Available at:
http://www.ecre.org/resources/responses_recommend41[22 September 2008].

Anderson M. et al. (1995), Policing the EuropeamdrfOxford: Clarendon Press, 1995).

Baumgartner, F.R. and Jones, B.D. (1993), Agenddsrestability in American Politics, Chicago, The

University of Chicago Press.

Bigo (2001), ‘Migration and Security’. In: V. Guitdon and C. Joppke (eds.) Controlling a new
migration world. London: Routledge.

Christina Boswell, "Migration Control in Europe @ft9/11: Explaining the Absence of Securitization",
Journal of Common Market Studies, 45:3 (2007),589-610.

24



Bulmer, S. J. e Radaelli, C.M. (2004) “The Europeation of National Policy?”. Queen’s Papers on
Europeanization, n° 1. Available at:
http://www.qub.ac.uk/schools/SchoolofPoliticsIntinnal StudiesandPhilosophy/FileStore/Euro
peanisationFiles/Filetoupload,5182,en.pdf [13 Fakyr2006].

Byrne R., Noll G. and J. Vedsted-Hansen (2002), Maylum Countries? Migration Control and
Refugee Protection in an Enlarged European UnKlnyer Law International, The Hague.

Canetta, E. (2007), ‘The EU Policy on Return afdhlly Staying Third-Country Nationals’, European
Journal of Migration and Law, Vol. 9, pp. 435-450.

Chalmers D. et al (2006), European Union Law, Céaigier CUP.

Commission (2001), A Common Policy on lllegal Immaition, Communication from the Commission
to the Council and the European Parliament, COMIPIR final.

Commission (2002), A Community Return Policy orediadl Residents, Communication from the
Commission to the Council and the European Parlan@OM(2002)564 final.

Council Directive 2005/85/EC on Minimum Standardsprocedures in Member States for granting
and withdrawing refugee status [2005] OJ L 326/13.

Council Directive 2005/85/EC on Minimum Standaras procedures in Member States for granting
and withdrawing refugee status [2005] OJ L 326/13.

Costello C. (2004), ILPA Analysis and Critique obucil Directive on minimum standards on
procedures in Member States for granting and wéthirg refugee status (30 April 2004)
(London: ILPA, July 2004).

Costello C. (2005), ‘The Asylum Procedures Direetand the Proliferation of Safe Country Practices:
Deterrence, Deflection and the Dismantling of Intgional Protection?’ EJML 7, 37

Dolowitz D. and D. Marsh (2001) Learning from AbdoaThe Role of Policy Transfer in

Contemporary Policy-MakingzovernancgVolume 13 Issue,lPages 5 — 23.

Dymerska J. (2007) ‘The Management of External Bmd Between Sovereignty and Burden-
Sharing—A View from Poland,” Foreign Poalicy in Dagjue, Vol.8, No.22 (May 3, 2007), pp.59-
67. http://www.deutsche-aussenpolitik.de/newslettanb2®. pdf

ECRE (2004), ILGA Europe, Amnesty InternationalcRzhristi International, Quaker Council for
European Affairs, Human Rights Watch, CARITAS-EwppMédecins Sans Frontieres,
Churches’ Commission for Migrants, Save the Childie Europe, Call for withdrawal of the
Asylum Procedures Directive (22 March 2004)

ECRE (2004), ‘Immigration, Asylum and Detention’Aladle at:
http://www.ecre.org/files/detention_June04.fRIf September 2008].

25



ECRE (2005), ‘The Way Forward: The Return of Asyl@aekers whose Applications Have Been
Rejected’. Available atttp://www.ecre.org/resources/policy papers/78132ptember 2008].
ECRE (2006), ‘Information Note on the Council Diige 2005/85/EC of 1 December 2005 on
minimum standards on procedures in Member Stategr&émting and withdrawing refugee status’

(IN1/10/2006/EXT/3J).

ECRE (2006), ‘Comments on the Proposal for a Divecof the European Parliament and of the
Council on Common Standards and Procedures in Me8tiages for Returning lllegally Staying
Third Country Nationals’. Available altittp://www.ecre.org/files/Comretdir.pff 7 April 2007].

ELENA (2008) The Impact of the EU Qualification Bative on International Protection, Report by

the European Legal Network on Asylum.

Ellermann, A. (2008), ‘The Limits of Unilateral Imgnation Control: Deportation and Inter-State
Cooperation’, Government and Opposition, VVol. 48, pp. 168-189.

EMN (2007), Return Migration, Luxembourg: Officerfd®fficial Publications of the European
Communities.

European Council (1999) Conclusions of the Presigeri the European Council, 15 and 16 October
1999.

European Parliament (2004) European Parliamerglidiie resolution on the amended proposal for a
Council directive on minimum standards on proceslure Member States for granting and
withdrawing refugee status (14203/2004 — C6-020@4202000/0238(CNS)).

European Parliament (2005), ‘Asylum in the Europtlrion Member States: Reception of Asylum

Seekers and Examination of Asylum Applications’.  allable at:
http://www.europarl.europa.eu/activities/commit{eagiies/download.do?file=8959 [21
September 2008].

Geddes, A. (2007), ‘The Europeanization of Whatgrstion, Asylum and the Politics of European
Integration’. In: T. Faist and A. Ette (eds.), TBeropeanization of National Policies and Politics
of Immigration: Between Autonomy and the Europeaniod, New York: Palgrave MacMillan.

Geddes A. (2000), Immigration and European IntégmatTowards Fortress Europe? (Manchester:
Manchester University Press, 2000).

Gibney, M.J. (2008), ‘Asylum and the Expansion @jprtation in the United Kingdom’, Government
and Opposition, Vol. 43, No 2, pp. 146-167.

Gibney, M.J. and Hansen, R. (2003a), ‘Asylum Pefidn the West: Past Trends, Future Possibilities’,
World Institute for Development Economic Reseafiscussion Paper No 2003/68.

26



Gibney, M.J. and Hansen, R. (2003b), ‘Deportatiod #¢he Liberal State: The Forcible Return of
Asylum Seekers and Unlawful Migrants in Canada,n@e&y and the United Kingdom’, UNHCR
New Issues in Refugee Research, Working Paper No 77

Goodwin-Gill G. (2001), ‘The Individual Refugeegth951 Convention and the Treaty of Amsterdan’,
in E. Guild and C. Harlow (eds.), Implementing Aersiam, Immigration and Asylum rights in
EC Law (Oxford-Portland, Hart Publishing, 2001).

Guild, E. (2006), ‘The Europeanisation of Europ&&/lum Policy’, International Journal of Refugee
Law, Vol. 18, pp. 630-51.

Guiraudon, V. (2001) * De-nationalizing control:adyring state responses to constraints on migration
control ‘. In: V. Guiraudon and C. Joppke (eds.)n€aolling a new migration world. London:
Routledge.

Heritier, A (2001) New Modes of Governance in Ew@opolicy-Making without Legislating®IPI
Collective Goods Preprint No. 2001/14

Hailbronner, K. (2005), Refugee Status in EU MemBtates and Return Policies: Study. Brussels:

European Parliament.

Hailbronner, K. (2007), ‘Detention of Asylum SeekeEuropean Journal of Migration and Law, Vol.
9, pp. 159-172.

Hilpold, Peter (2002) ‘EU Development CooperatidraaCrossroads: The Cotonou Agreement of 23
June 2000 and the Principle of Good Governancegaan Foreign Affairs Review, Vol. 7, pp.
53-72.

House of Lords (2006), European Union Committeepd®e with Evidence, lllegal Migrants:
Proposals for a Common EU Returns Policy, Sesstfib-5, 32nd Report, London, Stationery
Office.

Hughes J, Sasse G. and C Gordon (2004) Conditignatid Compliance in the EU's Eastward
Enlargement: Regional Policy and the Reform of 8atienal Government, Journal of Common
Market Studiesyolume 42 Issue , Pages 523 — 551.

Huysmans, J. (2000), ‘The European Union and tlen@ization of Migration’, Journal of Common
Market Studies, Vol 38, No5, pp 751-757.

ICC (International Criminal Court) (2006), Agreemdmetween the International Criminal Court and
the European Union on Cooperation and Assista@@;RRES/01-01-06, 10th April 2006.

IOM (2004), Return Migration: Policies & PracticdesEurope, Geneva, IOM.

Joppke, C. (1998) ‘Asylum and State SovereigntyCdmparison of the United States, Germany, and

Britain’. In: C. Joppke (ed.), Challenge to the iNatState: Immigration in Western Europe and
the United States. Oxford: Oxford University Press.

27



Karapin, R. (1999) “The Politics of Immigration Gool in Britain and Germany: Subnacional
Politicians and Social Movements”. Comparative i) vol. 31, n° 4, pp. 423-444.

Kostakopoulou, T. (1998), ‘Is there an alternatiwe'Schengeland”?’, Political Studies, Vol XLVI,
886-992.

Kostakopoulou, T. (2000), ‘The ‘Protective Unioithange and Continuity in Migration Law and
Policy in Post-Amsterdam Europe’, Journal of Comnierket Studies, Vol 38, No 3, pp 497-
518.

Lambert, H. (1995%eeking Asylum: Comparative Law and Practice in Selected European Countries
(Martinus Nijhoff, Dordrecht, 1995).

Lavenex, S. (1999), Safe Third Countries: Extendimg EU Asylum and Immigration Policies to
Central and Eastern Europe, Plymouth: Central EBaopJniversity Press.

Migration Information Source (2008), ‘US DetentiohAsylum Seekers and Human Rights”, March
2005. Available at: http://www.migrationinformation.org/usfocus/displefm?ID=296 [21
September 2008].

Odysseus Academic Network (2006), ‘Comparative vieer of the implementation of the Directive

2003/9 of 27 January 2003 laying down minimum séadsl for the reception of asylum seekers
in the EU Member States’, October.

Parliament of Australia (2005), ‘Migration Amendniefbetention Arrangements) Bill', No 190.
Available at:http://www.aph.gov.au/library/Pubs/bd/2004-05/058@1bdf[21 September 2008].

Phuong, C. (2007), ‘Minimum Standards for Returadedures and International Human Rights Law'.

European Journal of Migration and Law, Vol. 9, pp5-125.

Pollack, M.A. (1999), ‘Delegation, Agency and Agan8etting in the Treaty of Amsterdam’, EloP,
Vol 3, No 6. Available at: http://eiop.or.at/eiogte/1999-006a.htm [2 March 2007].

Refugee Council (2007), ‘Refugee Council resporsdJK Implementation of Council Directive
2005/85/EC of 1 December 2005 laying down minimuandards on procedures in Member
States for granting and withdrawing refugee statlsfugee Council, October 2007).

Rogers, N. (2002) ‘Minimum Standards for Recepti&niropean Journal of Migration and Law, 4
215-230.

Roig, A. and Huddleston, T. (2008), ‘EC Readmisst@reements: A Re-Evaluation of the Political
Impasse’. European Journal of Migration and Lawi,. Ypopp. 363-387.

Schimmelpfennig, F. and Sedelmeier, U. (2004) 'Guaece by conditionality: EU rule transfer to the
candidate countries of Central and Eastern Eurdpeirnal of European Public Policy 11(4):
661-679.

28



Schreurs Miranda A. and Yves Tiberghien (2007)JtMievel Reinforcement: Explaining European
Union Leadership in Climate Change Mitigation, GlbEnvironmental Politics, Vol. 7, No. 4,
Pages 19-46.

Smith, Karen (1998) ‘The Use of Political Conditidity in the EU’s Relations with Third Countries:
How Effective?’. European Foreign Affairs ReviewglV3, No. 2, pp. 253-74.

Teitgen-Colly C. (2006), The European Union andl&sy An lllusion of Protection’ CMLR 43..

Thielemann E. R. (2006) The Effectiveness of AsylRalicy in Controlling Unwanted Migration, in
Parsons C. and Smeeding T. (eds.) Immigration hedrtansformation of Europe, Cambridge:
Cambridge University Press, pp. 442-72.

Thielemann E R and T. Dewan (2006) The Myth of FRéding: Refugee Protection and Implicit
Burden-Sharing, West European Politics, Vol. 29, Ngpp. 351-69.

Thielemann, E. R. (2005) “Symbolic Politics or Effiwe Burden-Sharing? Redistribution, Side-
Payments and the European Refugee Fund”, Jouri@mimon Market Studies, Vol. 43, No. 4.

Thielemann E. (2004) Why European Policy HarmomzatJndermines Refugee Burden-Sharing,
European Journal of Migration and Law, Vol. 6, Nppp. 43-61.

UNHCR (1997) UNHCR'’s Position on a Harmonized Ammio to Questions concerning Host Third
Countries, reprinted in UNHCR 3rd International $gasium on the Protection of Refugees in
Central Europe, 22-5, April 1997, Budapest, 3 EaaopSeries 2 (UNHCR, 1997).

UNHCR (2008), ‘UNHCR Position on the Proposal fdbirective on Common Standards and
Procedures in Member States for Returning lllegathying Third-Country Nationals’. Available
at: http://www.unhcr.org/cgi-

bin/texis/vtx/refworld/rwmain?page=publisher&ampcait=4856322c2&amp;skip=0&amp;publi

sher=UNHCR&amp;querysi=directive&amp;searchin=&tenp;display=10&amp;sort=date
[22 September 2008].

UNHCR(2005), ‘Observations on the European CommiigsiProposal for a Directive on common

standards and procedures in Member States for nieturillegally staying third-country
nationals’.Available athttp://www.unhcr.org/home/RSDLEGAL/43a2a58f4.p22 April 2007].
UNHCR (2003), ‘UNHCR annotated comments on Coubdiective 2003/9/EC of 27 January 2003

laying down minimum standards for the receptioasflum seekers’ (July 2003).

UNHCR (2005) Observations on the European CommissiBroposal for a Directive on common
standards and procedures in Member States fonmatuillegally staying third-country nationals.
Available at: http://www.unhcr.org/home/RSDLEGAL&RA58f4.pdf [22 April 2007].

UNHCR (2005), Provisional Comments on the Propdsal a Council Directive on Minimum
Standards on Procedures in Member States for @gpatid Withdrawing Refugee Status.

29



UNHCR (2004) Press Release, Lubbers calls for Bluaslaws not to contravene international law
(29 March 2004).

UNHCR (2007) Asylum in the European Union: A Stuafythe Implementation of the Qualification
Directive, November 2007. Brussels: UNHCR.

Van Selm J. (2001) ‘Access to Procedures: “Safedr@iountries”, “Safe Countries of Origin” and
“Time Limits™, (Paper commissioned by UNHCR anattBarnegie Endowment for International
Peace, 2001).

Vedsted-Hansen, Jens, Byrne, Rosemary and Nolgdgi2004), "Understanding Refugee Law in an
Enlarged European Union" . European Journal ofational Law, Vol. 15, No. 2, pp. 355-379,
available at SSRMittp://ssrn.com/abstract=779745

Wierzbicki B. (1990), ‘Co-operation in the Refugemblem in Europe: A New Perspective’ IJRL 2,
122.

Youngs, Richard (2004) ‘Normative dynamics andtegiz interests in the EU’s external identity’,

Journal of Common Market Studies, Vol. 42, No. 2.

30



